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LanceR. Gifford and Mary B. Gifford (“thedebtors’), on September 12, 2000,

filed a motion, based upon Conn. Gen. Stat. 842-150bb?, for attorney’sfeesincurred

1 Section 42-150bb, Attorney's fees in action based on consumer contract or lease,
provides:

Whenever any contract or lease entered into on or after October
1, 1979, to which a consumer isa party, providesfor the attorney's fee
of the commercial party to be paid by the consumer, an attorney's fee
shall be awarded as a matter of law to the consumer who successfully
prosecutes or defends an action or a counterclaim based upon the
contract or lease. Except as hereinafter provided, the size of the
attorney's fee awarded to the consumer shall be based as far as
practicable upon the terms governing the size of the fee for the



by them asaresult of their partially successful objection to the proof of claim filed by
Homeside Lending, Inc. (“Homeside’) in the debtors joint bankruptcy case. The
guestion presently beforethe court iswhether, asHomeside contends, the Bankruptcy
Code preempts Conn. Gen. Stat. 842-150bb so that attorney’s fees are neither
recover able under that statute nor otherwise.
.
BACKGROUND

Homesideisthe holder of a notethe debtorsexecuted on December 10, 1993 in
the original amount of $94,750.00 secured by a mortgage on the debtors’ residence
located at 1576 North Street, Suffield, Connecticut (“the property”). Following the
debtors default of the note, Homeside commenced a mortgage foreclosure action
against the property in the Hartford Superior Court on June 12, 1997. That court
dismissed the for eclosur e action on June 18, 1999 for Homeside' sfailureto prosecute.

The debtors, on October 15, 1999, filed a joint petition under Chapter 13 of the

commercial party. No attorney's fee shall be awarded to a commercial
party who is represented by its salaried employee. In any action in
which theconsumer isentitled toan attor ney'sfeeunder thissection and
in which the commercial party isrepresented by its salaried employee,
the attorney's fee awarded to the consumer shall be in a reasonable
amount regar dless of the size of thefee provided in the contract or lease
for either party. For the purposes of this section, " commercial party"
means the seller, creditor, lessor or assignee of any of them, and
"consumer” meansthe buyer, debtor, lessee or personal representative
of any of them. The provisions of this section shall apply only to
contractsor leasesin which the money, property or servicewhich isthe
subject of thetransaction isprimarily for personal, family or household
pur poses.
Conn. Gen. Stat. 842-150bb (1992).



Bankruptcy Code. Homeside filed a proof of secured claim on November 23, 1999,
which it subsequently amended four times - on January 3, 2000, February 15, 2000,
April 18, 2000 and July 24, 2000. The debtorsdid not dispute Homeside' s claim that
the outstanding principal balance of the mortgage note as of the bankruptcy petition
datewas$91,359.62, but thedebtors, on January 10, 2000, filed an objection to various
other chargesincluded in Homeside's proof of claim. Homeside's amended pr oofs of
claim had deleted a char ge of $4,867.24 for “ escrow shortage.” The court, on June 14,
2000, held a hearing on the debtors remaining objections and, on July 25, 2000,
entered an order asfollows:
1) sustaining the debtors' objection, in part, and disallowing the following items:

a) Accrued Late Chargesin the claimed amount of $924.58;

b) Property Inspection Feesin the claimed amount of $309.50; and

C) Foreclosure Fees and Costsin the claimed amount of $500.00;
and
2) overruling the debtors objection, in part, and allowing the following items:

a) Bankruptcy Fees and Costsin the amount of $550.00% and

b) Appraisal Feein the amount of $140.00.

[11.

CONTENTIONS

2 Thecourt now agreeswith thereasoning of Tatev. NationsBanc M ortgage Corp. (In
re Tate), 253 B.R. 653, 660 (Bankr. W.D.N.C. 2000), and henceforth will disallow
oversecured creditors attorney’ sfeesfor bankruptcy court servicesincluded in aproof
of claim. Such feesrequire an application pursuant to Fed.R.Bankr.P. 2016.
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Homeside contends that Conn. Gen. Stat. 42-150bb, upon which the debtors
solely rely for theimposition of attorney’ sfees, is preempted by the Bankruptcy Code
and no other basisexistsfor assessing such fees. Homeside arguesthat “the Debtor is
seeking to invoke a state consumer protection statute asaremedy, or sanction, for the
filing of a secured claim that was partially disallowed” (Homeside Mem. at 4.); that
attorney’ sfeesmay beimposed only in thoseinstanceswher ethey areauthorized under
the Bankruptcy Code; and that the Bankruptcy Code contains no such provisions
concerning disputes over proofs of claim. The debtors contend that in the present
matter the issue of attorney’s fees is a matter of contract interpretation and that,
therefore, state contract law governs.

V.
DISCUSSION
In support of its argument for preemption, Homeside relies on the Second

Circuit Court of Appeals recent ruling in BankBoston v. Sokolowski (In re

Sokolowski), 205 F.3d 532 (2d Cir. 2000). Such reliance is misplaced.

In Sokolowski, the court held that the applicability of Conn. Gen. Stat. 842-
150bb to bankruptcy court proceedings depends on whether the underlying dispute
involves a question of state contract law or turns solely on a question of federal
bankruptcy law. “If the court isdetermining a state law issue, the court will look to
state law to determineif it isappropriateto award attorney’sfees. If the proceeding
involves solely an issue of bankruptcy law, bankruptcy law, rather than state law will

determine the propriety of awarding attorney’s fees.” Sokolowski, 205 F.3d at 535



(citing Norton Bankruptcy Law and Practice2d 8142:7 (1997)). “In proceedingsin the
bankruptcy court where state law rather than bankruptcy law providestherule, fees
may beawar ded if statelaw allowsit.” 1d. (citing 3Daniel R. Cowans, Bankruptcy L aw
and Practice 817.4(c) (6th ed. 1994)).

Sokolowski, which “concerned the enforceability of a default-upon-filing
provision in a loan contract, ... turned solely on issues of federal bankruptcy law ...
8521(2)® and the «resh start policy behind the Bankruptcy Code.”” Id. The Second
Circuit concluded that Conn. Gen. Stat. 842-150bb was inapplicablein such instances.
Theother rulings Homeside citesin support of itsargument for preemption similarly
involve substantive issues of federal bankruptcy law, rather than state contract law.

See Wallsv. WellsFargo Bank, N.A., 2000 WL 1584576 (E.D.Cal. 2000) (debtor could

not recover attorney’sfeesunder statestatutefor creditor’sviolation of automatic stay

and bankruptcy discharge injunction); Bessettev. Avco Fin. Svcs., Inc.,,  F.3d _,

2000 WL 1585090 (!st Cir. 2000) (Bankruptcy Code preempts state law unjust
enrichment cause of action to recover damagesfor reaffirmation agreementsobtained

inviolation of 8524); Holloway v. Household AutomotiveFin. Corp., 227 B.R.501(N.D.

[1l. 1998) (Bankruptcy Code preempts state law fraud remedy, making the latter
unavailableto debtorsfor creditors filing of fraudulent proofsof claim); Lenior v. GE

Capital Corp. (In reLenior), 231 B.R. 662 (Bankr. N.D. I1l. 1999)(same); Johnson v.

Righetti (In re Johnson) (9th Cir. 1985), cert. denied, 474 U.S. 828 (1985)(state law

® The Second Circuit reaffirmed its prior holding that “ 11 U.S.C. §521(2) permits a
debtor who is current on loan obligations to retain the collateral and keep making
payments under theoriginal loan agreement.” Sokolowski, 205 F.3d at 534.
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attor ney’ sfeestatuteheld inapplicableto creditor’ sunsuccessful motion for relief from
the automatic stay; but court noted that “when a federal bankruptcy court exercises
jurisdiction over a dispute involving state law (breach of contract action), state law
with respect to attorney’s fees applies.”).

Thepresent matter, arisingfromthethedebtors objectionstoHomeside' spr oof
of claim, concerned the types and amounts of various charges to which Homeside
claimed to beentitled under thetermsof themortgage contract. Thecourt looked only
to the provisions of the mortgage contract and applied them in accordance with
applicable state law. The determination of any of the various amounts allowed or
disallowed by the court implicated no provision of the Bankruptcy Code. Thepurpose
of Conn. Gen. Stat. 842-150bb isto maker eciprocal theattorney’ sfee provisionsof the

mortgage. Rizzo Pool Co. v. Del Grosso, 240 Conn. 58, 75 (1997) (citing statement in

legidative history that this law “makes attorney’s fee clauses reciprocal.”). The
Supreme Court haslong held that, in the absence of a conflict with the Bankruptcy
Code, state law will govern the interpretation and application of the terms of a

mortgage contract. Butner v. United States, 440 U.S. 48, 56, 99 S. Ct. 914,59 L. Ed.

2d 136 (1979). The Supreme Court specifically reected the argument that state law
was preempted by the Bankruptcy Code merely because it was being applied in the
context of abankruptcy proceeding. 1d. at 54 n.9 (“[I]t hasbeen settled from an early
datethat state lawsto the extent that they conflict with the laws of Congr ess, enacted
under itsconstitutional authority, on thesubject of bankruptciesaresuspended. While
thisistrue, state laws are thus suspended only to the extent of actual conflict with the
system provided by the Bankruptcy [Codg].”).
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Homeside argues that Conn. Gen. Stat. 842-150bb should be preempted
because, “[a]lthough the Debtors cited the terms of the mortgage ... [and] state law
regarding pre-acceleration late charges,” Homeside instead “relied on the Debtors
obligation to cure and reinstate under Section 1322(b)(5)” of the Bankruptcy Code.
(Homeside Mem. at 5.) Thisargument, although claiming reliance on 81322, ignores
81322(e) which provides “ Notwithstanding subsection (b)(2) of this section ... if it is
proposed in a plan to cure a default, the amount necessary to curethe default shall be
determined in accordance with the underlying agreement and applicable
nonbankruptcy law.” 11 U.S.C. 81322(e). In any event, it is the proper amount of
Homestead’ ssecured claim that isat issue her e, not thedebtor s’ right to cureadefault.

V.
CONCLUSION

Thecourt concludesthat, under thefactsherepresented, Conn. Gen. Stat. 842-
150bb is not preempted by the Bankruptcy Code because the court has determined a
state law issue. Accordingly, at the request of either party, the court will schedule a
hearing to determine the reasonable attorney’s fees to which the debtors may be
entitled thereunder if the parties are unable to come to an agreement.* It is

SO ORDERED.

Dated at Hartford, Connecticut this day of December, 2000.

ROBERT L. KRECHEVSKY
UNITED STATESBANKRUPTCY JUDGE

4 The parties advised the court at the hearing that if the court upheld the debtors
contentions, the parties most likely would agree on the amount of the attorney’s fee
payable.



