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1 The Fees appeared to be calculated as a percentage of the entire balance on the
Account which included $11,353.16 discharged in the Debtor’s chapter 7 case.
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WHEREAS, on July 6, 2007, the court issued that certain Memorandum and Order Granting

Motion for Summary Judgment (In Part) (A.P. Doc. I.D. No. 39, the “Prior Memorandum”).

Familiarity with the Prior Memorandum is assumed and any capitalized term used but undefined

herein shall have the meaning ascribed to the same in the Prior Memorandum;

WHEREAS, in the Prior Memorandum the court concluded that $26,717.02 in Charges were

nondischargeable pursuant to Bankruptcy Code § 523(a)(2)(A).  The court deferred its decision on

$5,978.20 in Fees to allow American Express the opportunity to submit an affidavit (the “Affidavit”)

itemizing such Fees which related only to the Charges;1

WHEREAS, the Prior Memorandum granted American Express prejudgment interest on

both the Charges and the Fees (as were to be substantiated by the Affidavit).  The court also granted

statutory costs (the “Costs”) on the condition that American Express “file and serve on the Debtor

an itemized application for [such] [C]osts on or before August 6, 2007.”  (A.P. Doc. I.D. No. 39 at

14 n.18.);

WHEREAS, on July 26, 2007, counsel for American Express filed a letter (A.P. Doc. I.D.

No. 41, the “Letter”) in lieu of the aforementioned Affidavit.  The Letter indicated American

Express’ intent to abandon its claim for damages arising from the Fees and requested entry of

judgment in the amount of $26,717.02 plus Costs and interest;

WHEREAS, in accordance with the representations made by American Express in the

Letter, the court concludes that American Express has not satisfied its summary judgment burden

with respect to the Fees.  Accordingly, the court declines to award interest based upon the Fees;
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WHEREAS, the court finds that American Express has failed to comply with the court’s

order regarding Costs which was set forth in the Prior Memorandum.  A timely application for such

Costs was not filed and served upon the Debtor.  Therefore, American Express’ request for Costs

is denied;

NOW, THEREFORE, for the reasons set forth above, judgment shall not enter in favor of

American Express with respect to the Fees, interest on the Fees and Costs, and the Debt with respect

to the foregoing was discharged in this chapter 7 case.  A separate judgment in accordance with the

Prior Memorandum and this memorandum shall issue.  It is SO ORDERED.

Dated: August 8, 2007                                                            BY THE COURT                              

                                                                                               

           


